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cases, is meant not only what comes from 
falling rains or melting snows, but also 
such as, oozing from the ground, or bub- 
bling up from gentle springs finds its 
way over the surface or among the loose 
tussocks, but is not gathered into a 
stream or volume with a channel, bed 
and banks. It is the latter circumstance 
which emphatically changes the flow 
from that of surface water to a water- 
course, the law of which is so entirely 
different. See Luther v. Winnisimmet 
Co, 9 Cush. 171 ; Ashby v. Wolcott, 10 
Id. 195 ; Shields v. Arndt, 3 Green Ch. 
E. 246. 

On the other hand it is often held 
that surface water cannot be detained or 
set back upon an upper proprietor, any 
more than a natural stream, and that the 
same rules apply to both : and such has 
been said to be the civil law on this sub- 
ject. See as supporting this view — 
especially in farming lands : Ogburn v. 
Conner, 46 Cal. 346 ; repudiating the 
Massachusetts rule on this subject. See 
also, Gillham v. Madison County R. R. 
Co., 49 111. 484; Gormley v. Sanford, 
52 Id. 161 ; Porter v. Durham, 74 N. 
C. 767 ; Adams v. Walker, 34 Conn. 
466. That such was the civil law is 
abundantly shown by the cases of Latti- 



more v. Davis, 14 La. 161 ; Hays v. 
Hays, 19 Id. 351 ; Bowman v. New 
Orleans, 27 La. Ann. 501. Indeed the 
Louisiana code seems to expressly pro- 
vide for such a case. 

A somewhat intermediate view seems 
to have prevailed in Swett v. Cutis, 50 
N. H. 439, in which it was held that a 
landowner's right to obstruct water not 
gathered into a stream but spreading over 
the surface in the season of heavy rains 
or melting snows, depends upon the 
reasonableness of such a use of his land 
in each particular case ; and that in 
determining this question all the circum- 
stances of the case would of course be 
considered, and among them the nature 
and importance of the improvements 
sought to bo made, the extent of the 
interference with the water, and the 
amount of injury done to the other land- 
owners, as compared with the value of 
such improvements, and also whether 
such injury could or could not have been 
originally foreseen. This is applying 
substantially the same rule to surface 
water as to percolating water, as laid 
down in the important case of Bassett 
v. Salisbury Manuf. Co., 43 N. H. 569, 
and certainly has much to commend it. 
Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Nebraska. 

GLEASON v. GLEASON. 

Mere rudeness of language, petulance of manner, austerity of temper or even 
occasional sallies of passion, if they do not threaten bodily harm, do not constitute 
legal cruelty. 

Appeal from Fillmore County. 

J. H. Bushton $■ W. J. Lamb, for plaintiff. 

P. J. Maule £ J. W. Eller, for defendant. 

Maxwell, J. — This action was brought by the plaintiff against 
the defendant in the District Court of Fillmore County, for a 
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divorce upon the ground of cruelty. On the trial of the cause the 
court found for the defendant and dismissed the action. The 
plaintiff appeals to this court, the principal ground of complaint 
being that the finding is against the weight of evidence. It 
appears from the record that the plaintiff was married to the 
defendant in July, 1881, and that they lived together as husband 
and wife until March, 1883 ; that the plaintiff is fifty-two years of 
age, and the defendant about the same age. At the time of the 
marriage the plaintiff had living with him a son about nine years 
old, and the defendant a little girl. These children, and the 
plaintiff and defendant, and a girl hired to do housework, con- 
stituted the family. The principal facts of cruelty set out in the 
petition consist of vile, profane, abusive language by the defend- 
ant to the plaintiff, the charge of incest and abusive words of the 
plaintiff's son. Some of the facts charged, if fully proved, would 
be a sufficient cause for a divorce: Kelly v. Kelly, 11 Pac. Rep. 
194 ; Freeman v. Freeman, 31 Wis. 235 ; Wheeler v. Wheeler, 5 
N. W. Rep. 689. In the case last cited the action was by the 
wife against the husband for a divorce because the defendant had 
became addicted to habitual drunkenness, and was guilty of such 
inhuman treatment as to endanger the life of the wife. The court 
says (page 692) : " Taking into consideration the acts of personal 
violence, the foul language and the defendant's unfortunate habit 
{of becoming intoxicated), we cannot but think the plaintiff is 
entitled to a divorce on the ground of inhuman treatment endan- 
gering her life." It is difficult to define what constitutes cruelty 
in the legal sense, but mere rudeness of language, petulance of man- 
ner, austerity of temper, or even occasional sallies of passion, 
if they do not threaten bodily harm, do not constitute legal cruelty. 
These are high moral offences against the marriage relation, but 
they do not constitute that cruelty against which the law can 
relieve : Evans v. Fvans, 1 Hagg. Const. 35 ; Will. Eq. 661. In 
the case under consideration both the plaintiff and defendant 
appear — occasionally, at least — to use profane and improper lan- 
guage, and both seem to give way to occasional sallies of temper ; 
but, in our opinion, the evidence fails to establish cruelty. It is 
unnecessary to review the evidence at length, nor would it sub- 
serve any good purpose to do so. There seems to be nothing to 
prevent the parties from living together again as husband and 
Vol. XXXII. — 81 
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wife if each will exercise a reasonable degree of forbearance 
towards each other. 

There is no error in the record, and the judgment is affirmed. 



It is difficult if not impossible to define 
cruelty such as authorizes the granting 
of a divorce. Mr. Bishop, after having 
made the subject a study for over thirty 
years — having examined all the decis- 
ions and authorities on this subject in 
the English language — defines it as 
' ' such conduct in one of the married 
parties as, to the reasonable apprehen- 
sion of the other or, in fact, renders 
cohabitation unsafe to a degree justifying 
a withdrawal therefrom." This defi- 
nition is imperfect in the part italicised. 
This part of it turns us over to the 
decisions to ascertain the " degree justi- 
fying a withdrawal ' ' from cohabitation ; 
and does not of itself famish a true 
criterion by which it may be known in 
what cruelty consists. In fact, Mr. 
Bishop has grounded on the rock that 
other legal luminaries have studiously 
sought to avoid. 

As early as 1790, in Evans v. Evans, 
1 Hagg. Con. 35, 4 Eng. Ec. 310, 
what constituted cruelty wa9 much dis- 
cussed by Lord Stowell ; but no 
definition was given by him, and only 
statements were made that certain acts 
did not constitute cruelty within the 
meaning of the law. This negative 
method of defining cruelty has been the 
one followed by the courts quite gen- 
erally. 

In Evans r. Evans the court declares, 
in almost the same language used in the 
principal case, that "mere austerity of 
temper, petulance of manners, rudeness 
of language, a want of civil attention 
and accommodation, even occasional 
sallies of passion, if they do not threaten 
bodily harm, do not amount to legal 
cruelty ; they are high, moral offences in 
the marriage state undoubtedly, not 
innocent surely in any other state of 
life, but still they are not that cruelty 
against which the law can relieve. 



Under such misconduct of either of the 
parties, for it may exist on one side as 
well as on the other, the suffering party 
must bear in some degree the conse- 
quences of an injudicious connection ; 
must subdue by decent resistance or by 
prudent conciliation ; and, if this cannot 
be done, both must suffer in silence." 

Another eminent authority considered 
the substance of the doctrine laid down 
in the case quoted from to be that 
" there must be either actual violence 
committed, attended with danger to life, 
limb or health, or there must be a 
reasonable apprehension of such vio- 
lence:" Lockwoodv. Lockwood, 2 Curt. 
Ec. 281 ; 7 Eng. Ec. 114. In another 
case it was said: "It will be for you, 
on a consideration of the evidence you 
have heard, to determine whether the 
husband has so treated his wife, and 
so manifested his feelings towards her, 
as to have inflicted bodily injury, to 
have caused reasonable apprehension of 
bodily suffering or to have injured 
health." 

In a New Hampshire case it was 
said : "In the judgment of law, any 
wilful misconduct of the husband which 
endangers the life or health of the wife, 
which exposes her to bodily hazard and 
intolerable hardship and renders co- 
habitation unsafe is extreme cruelty. 
And in order to amount to such cruelty, 
it is not necessary that there should be 
many acts. Whenever force and vio- 
lence, preceded by deliberate insult and 
abuse, have been once wantonly and 
without provocation used, the wife can 
hardly be considered safe : ' ' Poor v. 
Poor, 8 N. H. 307. But the language 
thus quoted is considerably stronger than 
that usually employed. 

In a Wisconsin case, after quoting 
from the case of Evans v. Evans. 
Dixon, C. J., said : "It would seem 



GLEASON v. GLEASON. 



643 



from these remarks by one whose words 
ought to be law on this subject, that 
there are cases where what merely 
wounds the mental feelings, though 
unaccompanied with bodily injury, 
either actual or menaced, will con- 
stitute that cruelty for which the law 
will afford relief. It would seem from 
the same remarks, also, that proof of 
actual bodily injury is not required, but 
that such injury, threatened or menaced, 
will, under some circumstances suffice. 
And it appears to me, in reason and 
justice, that both propositions ought to 
be accepted as correct. Everybody 
knows that there may be a refinement 
of cruelty practiced on the part of one 
of the parties towards the other, uncon- 
nected with gross and abusive language 
or epithets, or with anything personally 
violent or threatening, which may render 
the marriage state absolutely intolerable, 
and the discharge of the duties of mar- 
ried life an impossibility. Everybody 
knows that the conduct of the husband 
towards the wife may be such, even 
without any personal violence, actual or 
threatened, as to render her marriage 
state intolerable, and, from mere mental 
suffering aud physical debility so pro- 
duced, to make it utterly impossible for 
her to perform the duties which are 
expected of a wife, and which otherwise 
she would be able and anxious to per- 
form. The language of the above quo- 
tation would seem to leave cases of this 
nature within the rule or definition of 
legal cruelty, as, I must say, I think 
they ought to be ; and it is for that 
reason I have always doubted the cor- 
rectness of the decision in the early 
case in this court, of Johnson v. Johnson, 
4 Wis. 135." In this state the law 
allowed a divorce for cruel and inhuman 
treatment, " whether practised by using 
personal violence or by any other means :" 
Freeman v. Freeman, 31 Wis. 235. See- 
Beyer v. Beyer, 50 Wis. 254 ; s. 0. 36 
Am. Rep: 848. 
In California, under an early statute, 



divorces were granted for extreme 
cruelty ; and this term was construed to 
mean the same thing as the saevitia of 
the English Ecclesiastical Courts j and 
the offence was defined "to be any con- 
duct, in one of the married parties, 
which furnishes reasonable apprehension 
that the continuance of the cohabitation 
would be attended with bodily harm to 
the other:" Morris v. Morris, 14 Cal. 
76. See Mahone v. Mahone, 19 Cal. 
626 ; Wand v. Wand, 14 Id. 512 ; 
Hughes v. Hughes, 44 Ala. 698. 

In a New York case it is said that 
there must be in all cases ill treatment 
and personal injury, or a reasonable ap- 
prehension of personal injury. Words 
of menace, accompanied by a proba- 
bility of bodily violence, are sufficient : 
Davies v. Davies, 55 Barb. 130 ; s. c. 37 
How. Pr. 45. This statement is well- 
sustained by the authorities : Whispdl 
v. Whispell, 4 Barb. 217; Ward v. 
Ward, 103 HI. 477 ; Ratts v. Eatts, 11 
111. App. 366 ; Scoggins v. Scoggins, 85 
N. C. 347 ; Kennedy v. Kennedy, 60 
How. Pr. 151 ; s. c. 73 N. Y. 369 ; 
Smith v. Smith, 33 N. J. Eq. 458; 
Wheeler v. Wheeler, 53 Iowa 511 ; 
s. c. 36 Am. Rep. 240 ; Beyer 
v. Beyer, 50 Wis. 254 ; s. c. 36 Am. 
Eep. 848 ; Ruckman v. Ruckinan, 58 
How. Pr. 278 ; Johns v. Johns, 57 
Miss. 530 ; Black v. Black, 30 N. J. 
Eq. 215 ; Henderson v. Henderson, 88 
111. 248. 

While these cases hold that actual 
blows need not have been administered 
to warrant a divorce, but that the 
threats of personal or bodily violence may 
have been such as to warrant the court 
in finding that a further continuance of 
cohabitation would in fact be very likely 
to subject the complaining party to a 
realization of the threats made by the 
guilty party, and the inflicting of bodily 
harm ; there are cases that very much 
incline to the view that other acts, 
threats and accusations, which do not 
directly tend to bodily harm, are still 
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sufficient to authorize the granting of a 
divorce. 

In a Virginia case it was said that 
there may be angry words, coarse and 
abusive language, humiliating insults, 
and annoyances in all the forms that 
malice can suggest, which may as effect- 
ually endanger life or health, as per- 
sonal violence, and which, therefore, 
would afford grounds of relief by the 
court ; but what merely wounds the 
feelings, without being accompanied by 
bodily injury or actual menace, does not 
amount to legal cruelty : Latham v. 
Latham, 30 Gratt. (Va.) 307. 

The last clause of the preceding state- 
ment is the doctrine of the principal 
case, and is supported by authority : 
Pidge v. Pidge, 3 Met. 257 ; Chestnutt v. 
ChestriUtt, 1 Spinks 196 ; Closer. Close, 
9 C. E. Green 338 ; s. c. 10 Id. 526 ; 
Fuller v. Fatler, 10 Neb. 144. 

Still, the use of language may be 
such, in connection with other acts, and 
possibly alone, as to entitle the com- 
plaining party to a divorce. 

It was said in a Pennsylvania case : 
" A husband may, by a course of 
humiliating insults and annoyances, 
practiced in the various forms which 
ingenious malice could readily devise, 
eventually destroy the life or health of 
his wife, although such conduct may 
be unaccompanied by violence, posi- 
tive or threatened ; would the wife 
have no remedy, in such circum- 
stances, under our divorce laws, 
because actual or threatened personal 
violence formed no element in such 
cruelty ? The answer to this question 
seems free from difficulty when the sub- 
ject is considered with reference to the 
principles on which the divorce for 
cruelty is predicated. The courts inter- 
vene to dissolve the marriage bond 
under this head, for the conservation of 
the life or health of the wife, endangered 
by the treatment of the husband. The 
cruelty is judged from its effects ; not 
solely from the means by which those 



effects arc produced. To hold abso- 
lutely, that, if a husband avoids positive 
or threatened personal violence, the wife 
has no legal protection against any 
means short of these, which he may 
resort to, and which may destroy her 
life or health, is to invite such a system 
of infliction by the indemnity given to 
the wrongdoer. The more rational ap- 
plication of the doctrine of cruelty is, to 
consider a course of marital unkindness 
with reference to the effect it must neces- 
sarily produce on the life or health of 
the wife ; and if it has such as to effect 
or injure either, to regard it as true 
legal cruelty. This doctrine seems to 
have been in the view of Sir H. Jenneb 
Fust, in Dysart v.Dysart, 11 Jur. 490, 
492, where he deduces from what Sir 
William Scott ruled in Evans v. Ev- 
ann, 1 Hagg. Con. 85 ; 4 Eng. Ec. 310, 
311, that, ' if austerity of temper, petu- 
lance of manner, rudeness of language, 
a want of civil attention, occasional sal- 
lies of passion, do threaten bodily harm, 
they amount to legal cruelty.' This 
idea, expressed axiomatically, would be 
no less than an assertion of principle — 
that, whatever form marital ill-treatment 
assumes, if a continuity of it involves 
the life or health of the wife, it is legal 
cruelty : " Butler v. Butler, 1 Pars. 
329. Approved in Powelson v. Powel- 
son, 22 Oal. 358. See Bice v. Rice, 6 
Ind. 100. 

The language quoted is decidedly in 
advance of the doctrine of the principal 
case, although the facts in that case do 
not appear to have called for an expres- 
sion on this point ; the conduct of the 
defendant does not seem to have en- 
dangered or affected the health of the 
plaintiff. 

It will be observed that the court, in 
the Pennsylvania case, held that if the 
conduct of the husband is such as to 
affect the life or health of the wife, a 
divorce may be granted ; but it does not 
exactly say what is meant by affecting 
the life of the wife. 
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An English case possibly furnishes a 
partial solution of this question. A 
wife sued her husband, who was a 
clergyman, for a judicial separation on 
the ground of cruelty. It was not pre- 
tended that any sort of physical injury 
had been inflicted ; but a constant and 
severe course of what the husband 
deemed to be affectionate discipline, of 
a moral sort, in connection with an 
assertion of extreme right of com- 
mand and control, had impaired her 
health, rendering it necessary for her 
physical well-being to be separated from 
him. The court said : " Without dis- 
paraging the just and paramount au- 
thority of a husband, it may be safely 
asserted that a wife is not a domestic 
slave, to be driven at all cost, short of 
personal violence, into a compliance with 
her husband's demands. And if force, 
whether physical or moral, is systemati- 
cally exerted for this purpose, in such a 
manner, to such a degree and during 
such a length of time as to break down 
her health and render serious malady 
imminent, the interference of the law 
cannot be justly withheld by any court 
which affects to have charge of the wife's 
personal safety." On appeal it was 
said in this case : "The most frequent 
form of ill-usage which amounts to 
cruelty is that of personal violence, but 
the courts have never limited their 
jurisdiction to such cases alone. * * * 
We think the judgment appealed against 
is in conformity with the law as pre- 
viously laid down:" Kelly v. Kelly, L. 
E., 2 P. & M. 31 ; on Appeal, p. 59. 

Similar language was used in an 
American case of earlier date : Bailey 
v. Bailey, 97 Mass. 373. See Lyster v. 
Lyster, 111 Mass. 327. 

Some cases of a more recent date, on 
this point, may be here noted. Thus 
recently in a Kentucky case it was held, 
to obtain a divorce on the ground of 
cruelty of the husband, his treatment 
of his wife must be so cruel and inhuman 
as to permanently destroy her peace and 



happiness, or such as to indicate a set- 
tled aversion to her : Beale v. Beale, 80 
Ky. 675. See the earlier case, where 
a different view is entertained : Thorn- 
berry v. Thornberry, 2 J. J. Mar. 322. 

Mr. Bishop states that " A ground- 
less and malicious charge by a husband 
against his wife's chastity, or of incest, 
though not ordinarily deemed quite 
sufficient, standing completely alone, is, 
when the foundation for its admission is 
so laid, deemed a gross act of cruelty, 
almost enough of itself: " 1 Bish. Mar. 
& Div., sect. 726. The author very 
much inclines to the view that such a 
charge, if carried beyond his own 
dwelling, is sufficient to entitle her to 
a divorce. 

Since this author's edition of this work 
for 1881 was issued, a number of de- 
cisions have been rendered on this 
subject. Thus, in Oregon, a false ac- 
cusation of unchastity was held a suffi- 
cient cause for a divorce : Smith, v. 
Smith, 8 Oregon 100. 

In a New York case it was held to be 
"cruel and inhuman treatment" for a 
husband to wantonly and maliciously 
charge his wife with unchastity and 
infidelity to her marriage vows. The 
charges were uttered frequently, and 
these alone, it was said, would entitle 
the wife to a divorce. It is to be 
observed that the husband's conduct was 
very violent, and of itself sufficient to 
authorize the granting of a divorce : 
Kennedy v. Kennedy, 60 How. Pr. 151 ; 
s. c. 47 N. Y. Sup. Ct. 56. While 
this case was affirmed on appeal, it was 
expressly said that, "If a husband has 
reason to suspect his wife of infidelity, 
it is neither cruel nor inhuman to charge 
her with it, although personal violence 
is not justifiable:" Kennedy v. Ken- 
nedy, 73 N. Y. 369. 

When the accusation is publicly 
made, either in the presence or out of 
the presence of the wife, the charge is 
considered of a much graver character 
than when privately made. In an 
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Indiana case it was recently said : 
"'Cruel' is defined to mean, to give 
pain, willing or pleased to give tor- 
ment, vex or afflict, or cause grief or 
misery. ' Inhuman ' is defined to mean, 
destitute of the kindness and tenderness 
that belongs to a human being. A hus- 
band could hardly, by any other means, 
cause a sensitive wife more mental 
pain, torment, vexation, affliction, grief 
and misery, than to falsely charge her 
with the crime of adultery, and slander- 
ously report the same around among her 
neighbors ; and in doing so he would 
certainly be guilty of a great unkind- 
ness and want of tenderness towards 
her. A greater violation of the marital 
vow, to protect and defend the reputa- 
tion, as well as the person, of a wife, 
the husband could not commit, than to 
wantonly traduce and vilify her char- 
acter : " Graft v. Graft, 76 Ind. 136. 
This case was afterwards expressly 
approved, and the definition of Mr. 
Bishop said to be good as far as it goes, 
but it did not include every species of 
"cruel and inhuman treatment:" 
Eastes v. Eastes, 79 Ind. 363, 371. To 
the same effect was said to be Shores v. 
Shores, 23 Ind. 546. 

So in Michigan it was held, that a 
husband was entitled to a divorce for 
extreme cruelty, where his wife, without 
cause, had constantly and publicly 
charged him with unfaithfulness, dis- 
gracing him and endangering his means 
of livelihood : Whitmore v. Wliitmore, 
49 Mich. 417. So accusing a wife of 
communicating to him a venereal dis- 
ease, is a good cause for a divorce : 
McMahan v. McMahan, 9 Oregon 525. 
A charge of adultery made in the pre- 
sence of a visitor and the servants of the 
family, was held sufficient to authorize a 
divorce for public defamation within the 
meaning of the Louisiana code : Cass 
v. Cass, 34 La. Ann. 611. 

So it is extreme cruelty to a wife for 
nor husband openly to consort with and 



express his preference for females : Mc- 
Clung v. McClung, 40 Mich. 493. 

Adultery of itself is not cruelty : 
Haskell v. Haskell, 54 Cal. 262. 

These cases are of themselves enough 
to show the general drift of the courts. 
In this they are following what Mr. 
Bishop deems in principle should be the 
law. 

We proceed to notice, categorically, 
the remaining cases on the subject of 
cruelty. 

Excessive sexual intercourse is ground 
of divorce, and the fact may be shown 
by the wife's testimony ; which, in 
such a case, is not excluded on grounds 
of public policy : Melvin v. Melvin, 58 
N. H. 569 ; s. c. 42 Am. Rep. 605. 

On a libel for divorce against the 
husband, evidence of his familiarities 
and attentions to his half-sister, and 
refusal to send her away when requested 
by the wife, together with neglect of the 
wife's comfort, was held not to consti- 
tute cruel and inhuman treatment and 
personal indignities, rendering life 
burdensome, within the Oregon statute : 
Rickard v. Rickard, 9 Oregon 168. 

Where a husband, in spite of his 
wife's remonstrance, supports in the 
house persons who so treat her as to 
justify on her part apprehension of per- 
sonal violence, he is responsible for 
their acts as if they were his own, and 
she is entitled to a divorce for "cruel 
and inhuman treatment, and personal 
indignities rendering life burdensome :" 
Hall v. Hall, 9 Oregon 452. 

A wife went to her parent's house to 
be confined, against the objection of her 
husband, with whose parents they had 
been living. When he received word 
that she was confined, he did not, at 
first, go to see her, and when he did go, 
in reply to a reproachful letter from her, 
he told her he had received a letter 
from her full of lies, and had come to 
warn her that if she was not back 
before the issue of the next week's 
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paper, he should adveitise her. He 
also intimated that the child was be- 
gotten by her father. This was held 
to be a case of extreme and wanton 
cruelty, entitling the wife to a divorce : 
Palmer v. Palmer, 45 Mich. 150; s. C. 
40 Am. Rep. 461. 

Where the cruelty complained of was 
the result of the husband's insanity, it 
was held that a wife is equally entitled 
to protection against extreme cruelty 
on the part of her husband, where his 
malevolence is the result of insane 
delusion, as where it springs from jeal- 
ousy or hatred : Smith v. Smith, 33 N. 
J. Eq. 458. 

A husband having intercourse with 
his wife when it is extremely probable 
that he is infected with venereal dis- 
ease, and communicating it to his wife, 
is guilty, in New Jersey, of extreme 
cruelty, entitling her to a divorce: 
Cook v. Cook, 32 N. J. Eq. 475. 

In Maryland a single act of personal 
violence of the husband to the wife 
does not constitute ' ' cruelty of treat- 
ment " within the statute : Hoshall v. 
Hoshatt, 51 Md. 72; s. c. 34 Am. 
Eep. 298. 

Where a wife's conduct, induced 
mainly by the fact that she was un- 
willing to live with her mother-in-law, 
was exasperating and unforgiving, 
provoking her husband even to violence 
in a single instance, and under peculiar 
circumstances, and exhibited an en- 
tire disregard of his wishes about his 
household affairs, and a determination 
not to do her duty therein, it was held 
not to be sufficient ground to sustain a 
divorce for cruelty, although presenting 
no justification for such violence : Coles 
v. Coles, 32 N. J. Eq. 547. 

Insulting and degrading language 
used by a husband to his wife is not 
ground, in Alabama, for a divorce ; 
but in case of actual cruelty such lan- 
guage may be shown in aggravation : 
Folmar v. Folmar, 69 Ala. 84. 

So misunderstandings and difficulties 



between husband and wife, attributable 
to a want of proper control of temper on 
both sides, afford no foundation for a 
divorce : Castanedo v. Fortier, 34 La. 
Ann. 135. 

So ill-treatment soon after marriage, 
if followed by a peaceable, and on the 
whole harmonious, life for many years, 
can be given little weight in a suit for 
a divorce on account of cruelty : Rayner 
v. Rayner, 49 Mich. 600. 

A continual succession of petty annoy- 
ances, complaints, fault-finding and dis- 
paragement of his common sense, taste 
and judgment, do not constitute such 
extreme cruelty as will justify granting 
a husband a divorce from his wife : 
Beller v. Beller, 49 Mich. 639. 

Where drunkenness and cruelty are 
alleged as a cause for a divorce, the 
position in life and degree of refinement 
of the parties may be properly con- 
sidered, where the circumstances de- 
mand it : Kline v. Kline, 50 Mich. 
438. 

In a recent Indiana case the husband 
abandoned the wife and her infant 
child, without cause, absconded from 
the state to some distant, and to her 
unknown, state or territory, and with- 
out any explanation, excuse or corres- 
pondence with her, left her dependent 
upon herself and her friends for the sup- 
port of herself and her child. From the 
time of the desertion to the commence- 
ment of the suit the husband had not 
provided any means of support for the 
wife or child ; and during that time the 
wife had been seriously ill and greatly 
in need of assistance, and of the society, 
nursing and comfort of her husband. 
It was held that this constituted "cruel 
and inhuman treatment ' ' of the wife by 
the husband. 

After referring to the statement, as 
made above, the court said: "It may 
well be said, as it seems to us, that his 
' treatment ' of her was sufficiently 
'cruel,' within the meaning of the stat- 
ute, to entitle her to a decree of divorce. 
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If a sensitive, spirited woman, such shame and disgrace are more difficult to 

treatment would be far more cruel and be borne than mere physical pain : " 

inhuman than the infliction of corporal Eastes v. Eastes, 79 Ind. 363, 373. 

punishment, or of severe injuries to her W. W. Thoknton. 

person ; for mental suffering and public Crawfordsville, Ind. 



Superior Court of Cincinnati. 
HOFFMAN v. BROOKS. 

A pooling agreement made by all the tobacco warehousemen of a large city, 
fixing prices for tobacco and rates for service, restricting the freedom of the par- 
ties to it, and providing for the forfeiture of sums belonging to the parties for 
breaches of it, is void, and penalties for such breaches cannot be recovered. 

Hoadly, Johnson £ Colston, Long, Kramer $■ Kramer, attor- 
neys for plaintiffs. 

E. A. Ferguson and McDougall §■ Longworth, attorneys for 
defendants. 

The opinion of the court was delivered by 

Harmon, J. — It appears by the pleadings, the case being 
reserved upon demurrer to the reply, that in June 1881, the 
owners of all the warehouses in this city for the storage and sale 
at public auction of leaf tobacco, six in number, of which defend- 
ants owned one, entered into a written agreement, whose object, 
according to its preamble, was to promote and protect the trade 
and harmonize the conflicting interests of all engaged in it in 
Cincinnati. It adopted a plan for pooling a portion of the 
receipts of the business, the president and secretary of the " asso- 
ciation," as they styled themselves, being named as pool trustees. 
It was made the duty of the owners of each warehouse to make to 
such trustees, at the first of each month, a sworn statement of the 
number of hogsheads, casks and boxes of tobacco received 
therein during the month preceding, and to give to such trustees 
certificates of indebtedness, at the rate of $3 per hogshead and $1 
for smaller packages. At the end of the year the funds so raised 
were to be divided as follows : An amount supposed to be the 
amount of business ordinarily done per year by each warehouse, 
was fixed for the first year, and a method adopted for fixing such 
amount for other years, and it was to be credited upon its certifi- 



